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Federal Deposit Insurance Corporation as Receiver for: 
Benj. Franklin Federal Savings & Loan Association 

Portland, Oregon 



(Name of Bank/ financial Institution and Location) 

PROOF OF CLAIM 



SSN/Tax ID # ( 1 ) See below 



The undersigned, (2) Counsel for Bciti. Franklin Shareholders 

(Name of person making the claim) 

sav that the Beni. Franklin Ff.ri.Sav. & Loan Ass'n now in liquidation is 

(Name of Bank/Financial Institution) 
justly indebted to (3) Shareholders' C ounsel. Don S. Willner & Associates, PC in the sum of 
( 4 ) M35JJ00 to date, less amounts previously pai d bv shareholders, based on the following Claim: 
SEE ADDITIONAL PAGES FOR LISTING AND EXPLANATION OF THIS CLAIM. 

- 

The undersigned further slates that they make this claim on behalf of 

m Don S. WiHncr & Associates. PC, Counsel for B eni. Franklin Shareholders 



and that no pail of said debt has been paid, that 

m The Beni- Franklin Shareholders and thei r Counsel Don S. Willner & Associates, PC 

(IndividuaJ/Joiiit/Corporauoii/Partiiership/FinWAgency) 

have given no endorsement or assignment of this claim or any part thereof, and that mere is no set-off or 
counterclaims, or other legal or equitable defense to said claim or any part thereof. 

(9) THE NAME AND ADDRESS OF THE CLAIMANT FOLLOW: 



NAME: 




(Signature of Person Making Claim) 

TYPED NAME: Don S. Willner 



FIRM. Don S. Willner & Associates. P.C. 



ADDRESS: 630 Siinnvside Road 



CITY/STATE/ZIP: Trout Lake. Washington 98650 



TELEPHONE NUMBER: f*"^ 395-2000 
SSN/TAX l.D. NO.: 936-23-7399 



more lhaii thirty years, or both (18 U,S>C Scclion 1007), 



^ 
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DON S. WILLNER & ASSOC IATES, PC 

630 Sunnyside Road 

Trout Lake, WA 98650 
Tel; 509-395-2000/ Fax: 509-395-2939 
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Federal Depusil Insurance Corporation as Receiver for 
Bcnj, Franklin Federal Savings & Loan Association 

Portland, Oregon 

PROOF OF CLAIM EXPLANATION 



I s Don S. Wi liner, declare under penally of perjury under the laws of the United States 
and the Slate of Washington that the following is true and correct to the best of my knowledge 
and belief: 

A. Identification of Applicant . 

I am ait attorney at law licensed to practice in the states of Oregon and Washington and a 
member of the bars of the United States District Courts for the districts of Oregon, the District of 
Columbia and Eastern and Western Washington 

B. Reasons for Separate Fee Application of Don S. Willner & Associates^ PC 

1 . My Washington, D.C. colleagues believe that the correct way of determining a 
reasonable fee would be normal hourly billing rates which change year by year. Billing rates in 
the District of Columbia are typically higher than in most parts of the country. 

2. The result could be that as the attorney of record and lead counsel for the 
shareholders in the tax litigation, I could receive a smaller hourly rate than the Washington, D,C. 

■ 

attorneys, which I believe to be unfair. 

3. My specific contributions to this litigation include (1 ) obtaining the Temporary 
Restraining Order in the District of Oregon preventing the FD1C from paying the tax, which 
would have made this tax litigation moot, (2) preparing and filing the Motion to Intervene and 
Transfer to the District of Oregon, which made shareholder participation possible in the 
settlement discussions, (3) being attorney of record, lead counsel and principal spokesperson for 
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DOW S. WJIJ.MI-R fit ASSOCIATES, PC 

630 Surmysidt Ro&d 

Imui Ukc. WA 9S650 
Tel: (509)395*1C&G/Ha*; (509)395-2939 



the shareholders during all three years ot the oral and written settlement discussions, (4) being 
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sole trustee of the Benj, Franklin Shareholders Litigation Fund, maintaining contact with most of 

the 6,500 shareholders, managing the complex litigation, and helping my shareholder clients 

4 

raise the money to make our participation in the tax litigation possible, 

4. This separate fee application is based upon these legal points: 



(a) Different attorneys may appropriately seek different measure of reasonable 



compensation in the same case. Czarniewy v. District of Columbia , No. Civ. A. 02 1496 (HHA), 
2005 WL 692081 (D.D.C. March 25, 2005). 

(b) Although normal hourly rates are one measure of a reasonable fee, where an 
attorney does not have normal hourly rates, the fair market value for complex Federal litigation 
is the appropriate measure. 

(c) The appropriate community for evaluating lair market value is complex 
Federal litigation in the District of Columbia. The basic litigation is in the District of Columbia, 
and this applicant has been a member of the bar of the Federal Court for the District of Columbia 
since 1951 with extensive practice in the District of Columbia, Donnell v. United States 682 
F.2d 240, 251-52 (D.C. Cir 1982); Davis County Solid Waste Manauement et al. v. U.S. 
Environmental Protection Agency 169 F.3d 755, 759-760 (D.C, Cir, 1999), 

(d) Current fair market value is appropriate compensation for professional 



services because of a delay of eight years in receiving payment. Missouri v. Jenkins , 491 U.S. 



274(1989), 



(e) The lodestar analysis for the specific legal work of this applicant justifies 



favorable treatment for this applicant. Johnson v. Georgia Highway Express, Inc. 488 F.2d 714, 



■Hi 



717-719 (5 m Cir 1974); see Swedish Hospital Corp. v. Shalala 1 F.3d 126J (D.C, Cir, 1998). 
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DON S. WILLNER & ASSOCIATES, PC 

630 Sunnyside Road 

Troui Lake, WA 98650 
Tel: (509) 395-2000 /Fax: (509)395-2539 



C. Summary of Facts , 
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1 . B enj Frank I i n Federa I Sav ings and Loan A ssoc i ation {' ' Bcnj J ? i an kl in' ') was 

founded in Portland, Oregon in 1925 and was seized by the government on February 2 L 1990. 

■ 

Alter 12 years of litigation, in 2002, the United Stales Court of lederal Claims ("Claims Court") 
entered an approximately £35 million Judgment in favor of shareholders for the breach of 
contract by the government. This judgment has been stayed by that Court, pending resolution of 
the tax claim in this Court. This suit involves IRS claims for taxes, interest, and penalties which 
it alleges are owed by the Federal Deposit Insurance Company ("FDJC") as Receiver of Benj. 
Franklin lor events which occurred after the seizure. There is now approximately $92 million in 
the Receivership with all bills paid except the tax claim The IRS sued for $ 1 .2 billion, and the 
proposed tax settlement is for $50 million, plus a favorable allocation between tax and interest, 
which can reduce future taxes owed by at least 512 million. 

2. I am the attorney of record for the Bcnj. Franklin shareholders w r ho are proposed 
inte rvenors in this case; the attorney of record for the Plaintiffs in the companion shareholders 
derivative suit of Sucss et al v. United States in the Claims Court which has now r continued for 
15 years; and the attorney of record in the pending companion case of Suesset al. v. FDIC in the 
United States District Court for the District of Oregon, which is a breach of fiduciary duly suit. 

3. During this 1 5 year period of time 1 have had the primary responsibility for this 
three court litigation on behalf of the 6,500 shareholders of Ben}. Franklin to obtain lair 
compensation for the seizure of this institution, including over S0G0 hours of my own work, 



4. 1 seek the sum of $525 per hour or $41 8,583 for my work, less $99,662 paid by the 
shareholders, plus a substantial contingent fee, plus expenses in the amount of $8,305.26 plus the 
work of my consultants and assistants of $135,983.93. reserving the right to amend this 
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application for continuing work done after July 31, 2005, which will include among other 
Case 1 :06-cv-01 1 20-EGS Document 1 3-6 Filed 02/02/2007 Page 6 of 25 

mailers, preparation Ibr and participation in two hearings before this Court 



I). 



Lodestar Factor*. 



1 now turn to the specific Lodestar factors which have been used by this Court and other 



Courts throughout the nation in evaluating attorney fee applications for particular eases. 



PHI 



L 



The Time and Labor Involved, 



As of July 31, 2005, 1 have devoted 797.30 hours to the representations of the shareholder 
Plaintiffs in this tax controversy. This includes related tax issues in the two companion cases. 
This work is continuing. The result of my efforts and the efforts of my skilled colleagues, 
attorneys, consultants and paralegals has been a major factor in the reduction of the original tax 
claim from $1.2 billion to $50 million, plus a favorable allocation of tax and interest. 
2. The Novelty and Difficulty of th e Le^al and Factual Questions , 

In the companion Claims Court case, the novel issues were resolved by my establishing 
shareholder derivative standing, and later proving an implied contract between Bcnj. Franklin 
and the government. I obtained summary judgment for liability on behalf of the shareholders in 

that litigation so that the issue tried in the Claims Court was that of damages, No fees are sought 

■ 
in this Court for this Claims Court work, although the knowledge gained in this companion case 

through thousands of hours of my work, was invaluable in representing my clients in this tax 

ease. 



! ■■ . 



Johnson v. Georgia Highway Express. Inc. , 4&S F.M 71 4, 71 7-7 1 9 (#* Cir., 1974); Sec Swedish Hoaplial Corp. v. Shalala. I 
K 341261 (DC Cir; l*Wfi). 
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DON S WILLNfiK & ASSOCIATES, PC 

630 Sunny side RoiuJ 

Trout Lake, WA 9B650 
Tel: (509) 395-2000 / Fa*: (509) 395-2939 



In the companion case in the District of Oregon my representation resulted in a 
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Temporary Restraining Order preventing the FDIC from carrying out its plan to pay the tax 
claim voluntarily and a later agreement with the FDIC that the tax claim would not be paid 

■ 

without advance warning to the shareholders. If any of the tax claim had been paid by FDIC the 
defense of this law suit would be moot because the derivative plaintiffs could not have paid SL2 
billion before seeking a refund, which would have been their only available remedy at that point, 

■ 

f Flora v. United States, 362 US, I45 7 1 68-1 75 (I960). Payment is sought in this Court for these 

professional services which made this tax settlement possible. 

In this Court the novel issue concerned intervener status for the Renj. Franklin 

shareholders. The issue was never litigated. After my preparing and filing the shareholders 

motion to intervene and transfer the litigation to the District of Oregon, the government agreed to 

enter extensive discussions with the defendant FDIC, along with the participation of the 

shareholder attorneys at the request of the FDIC. Because the FDIC was earlier willing to pay a 

portion of the tax, the motion to intervene was necessary to protect the shareholders. This 

application includes the work done in this case. 

3. The Skill Required to Perform the Legal Servi ces Properly. 

+ 
This applicant brought to this case the skill of an experienced senior trial attorney with 

unique knowledge of Benj. Franklin's assets, liabilities, accounting and history gained from the 

companion cases over a 1 5 year period. During the settlement discussions with the government 

in this case many factual issues arose for which J provided needed information Examples 

include providing information and documentation about the 1982 merger of Ben}, Franklin and 

Equitable Savings and Loan; the treatment of the supervisory goodwill acquired in that 

transaction; financial and asset situation of Benj. Franklin before the seizure; the substantial 
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Federal Home Loan Bank of Seattle advances to Bern. Franklin and tl 
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liabilities of Benj. Franklin by Bank of America, which was an issue in the Claims Court 
damages trial. Many other examples could be provided. In addition, during the tax sell lenient 
discussions, I have often requested and obtained information or voluntary research from former 
employees of Benj. Franklin with whom I have developed a close working relationship during 
the past 15 years. This reservoir of knowledge and assistance would have been difficult if not 
impossible to replicate by an attorney new to ihe case. 

This application includes work as attorney of record for the proposed intervenors; 
coordinating the work of the team of skilled attorneys, tax consultant, and CPA in this case, 
continuing management of the litigation trust fund, to which 4,200 shareholders contributed, 
maintaining contact with shareholders (both the derivative Plaintiffs in the Claims Court and 
Portland cases and all other shareholders), and assisting the derivative shareholders in raising 
funds for the expenses of this case. In connection with this lodestar factor my work was unique, 

4 . The Precl usion of Other Work by the Attorne y . 

The 15 years I spent on this Benj. Franklin litigation was clearly detrimental to my other 
law practice. There has, however, been less preclusion of other work during the eight -year span 
(1998 to 2005) during which 1 have worked on the tax matter. 



5. 



The Customary Fee. 



Most ol my legal work is contingent, I have no customary fee for litigation of this 
duration, responsibility, complexity, and magnitude; nor do almost all attorneys in the United 

■ 

States. A significant portion of my 54 years of law practice has involved "causes*' where I have 
donated my time or chose to work below market rates. In contrast, the other attorneys in the 
plaintiffs 1 group customarily bill for their work at hourly rates. Ihe proper measure, however, is 
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not solely normal hourly rates, but fair market value. Missouri v. Jenkins , 491 U.S. 274 (1989). 
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The Supreme Court has held that compensation for public interest attorneys who often work for 
low salaries or low hourly rates does not control, and they are entitled to the fair market value of 
their complex Federal court litigation work Blum v. Stens on 465 U.S. 886 (1984). Covington v. 
District of Columbia 57 F.3d 1 10 (DC Cir , 1995). 1 enclose Declarations from leading 
Washington, DC. attorneys justifying a reasonable fee for my professional legal services of $525 
per hour, which equals the highest amount sought by any of the other attorneys working on this 
case, but no more, See the accompanying Declarations of Garbow, Milhan, and Cooper. 

The other attorneys who are socking fees in this ease rely upon normal billing rales in the 
District of Columbia with information provided year by year Because I have no normal billing 
rates, but rely upon fair market value for complex Federal litigation, I have no such year by year 
data. An attorney may use a different reasonable rate than co-counsel, Czarniew y v. District of 
Columbia , No. Civ.A, 02-1496 (HHK), 2005 WL 692081, D.D.C* March 25, 2005. 

In Do nnell v. United Sta jes, 682 K2d 240. 251-52 (D,C, Cir 19S2) the Court held that 
the proper rule is that the relevant community for determining legal fees is the one in which the 
district court sits. Then Dayj^Co unty Solid Waste Manage me nt et al. v. U.S. Environm ental 

■ 

Protect ion Agency , 169 F,3d 755, 759-760 (D.C, Cir. 1999) created a "limited" exception: 

1 We think the neutrality rationale in Donnell is still sufficient to 
justify forum rates in all but the extreme situation we face here. 
We will presume that Washington rates will apply so long as the 
judicial forum is here, unless the work done here is minimal and 
the difference in rates substantial, like basing awards on the situs 
of the work performed, the use of Washington rates is neutral in 
that it does not afford an automatic advantage to either prevailing 
or losing parties." (emphasis added) 
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The "limited" exception does not apply here because the work done in the District of Columbia 
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is not "minimal 11 . All of the multiple, lengthy discussions over a three year period wilh the 
plaintiff IRS through the Department of Justice and the defendant, the Federal Deposit Insurance 
Corporation as Receiver of Benj, Franklin, look place in person within Ihe District of Columbia 
with this applicant as lead spokesperson. These meetings were ihe crucial work, although there 
were a vast number of telephone calls and correspondence to and from the District of Columbia 
by this applicant on behalf of the shareholders. 

In contrail, in the Davis case, the only time spent in Washington, D,C. by Ihe out-of-state 
attorney "was ibr the purpose of examining the administrative docket and participating in a short 
oral argument." In Salazar v. District of Columbia 123 KSupp. 2d 8 (D.C. Cir. T 2000) the Court 
quoted with approval from an expert affidavit that lL the market for legal services in complex 
Federal litigation in Washington, DC. is not a local market". 

The fair market value of legal work in Oregon is not "very significantly different" from 

legal work done in ihe District of Columbia so there is no "windfall" involved (The quote is from 

the Davis case). (See Markowit/. Declaration.) But since the work done in the District of 

Columbia was not "minimal" the District of Columbia rate applies even if the D.C. rate is 

■ 
significantly higher because the Davis case requires both factors for the exception, not just one. 

It must also be remembered that this is not a case which seeks to shift a fee to the defendant, 

usually government. Here, the issue is rather the proper distribution of funds within the control 



of FDIC Receiver, and normal matrix tables are not applicable 



FN2 



I have been a member of the bar of the United States District Court for the District of 
Columbia for 54 years, including practice in the District of Columbia, This ease is in the District 
of Columbia; the companion Claims Court case is in a District of Columbia Court; the United 
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•» 

There is no reasonable difference in the market value of my work if I take a plane to get to ux 
negotiations rather than a taxi, Although now living in Trout Lake, Washington, I have had the 
ultimate responsibility for the lienj. Franklin LaK litigation, including the proposed intervention 
and negotiation in this case. All of ihe attorneys should be fairly paid, but my status as attorney 
of record and [cad counsel role is a unique lodestar factor and should be reflected in the fair 

EMI 

market value of my work 

6, Anv^Prca rranged Fee . 

After the United States Supreme Court decision in United Stat es v. Winstar Corp, 5 1 S 
US. 839 (1996), the minimal fees charged to the shareholder clients in the Claims Court 
litigation were increased to $125 per hour for me and partners, Si 00 per hour for associates, and 
$60 per hour for paralegals. It was always clearly understood by my shareholder clients that 
these token fees were necessary to allow me to keep the door of my small law office open. The 
agreement with my client* has always been that we would seek a contingent recovery from any 



ic c^ilimatory note to me "Laflcy Matrix*" used in ihe District uf'Cn]anit>ia says, ''The matrix is intended to he used in cases 
in which a fee-shining statue permits the prevflitirig party to recover 'reasomLbJe' anomeys fees." Lat'fev v. Nofl hwesl .Airings, 
int 572 F.Supp. 354 (D.C 1963) 

* v 'ln iKe only other ease in which [ have worked for many years during (he time of the Benj Franklin litigation (November, 1997 

until November 2003k I devoted 1493 comingem hoars to complex liti^ation H including reversing a Trial Judge in the Cnur. nl 
Appeals and Supreme Court of Washington, and was paid $780,000 or an hourly tee of $523 per hour. My co-counsel who 
brought me into the cast T al&o received a Ice. The east setded for just under $5 niuhun. My tee is low enn sidling the re<i] 
possibility after the trial court decision lhai the fee might have been 7^ro. 
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circumstances were and are that I have devoted much of my working life for 1 5 years to the 
cause of the Rem. Franklin shareholders. This lodestar factor is also unique to me. 

8. The Amount Involved and the Results Obtained . 

This suit by the IRS sought a judgment for $1.2 billion. The proposed settlement fixes 
tax and interest at $50 million, plus a favorable allocation of taxes and interest. The result is that 
the shareholders will receive $42 million from the Receivership minus expenses and fees, plus a 
probable saving of at least an additional $12 million in future taxes imposed after 2002. 
especially upon any money received by the Receiver from the Claims Court Judgment. If the 
IRS had won the lawsuit, this would also have taken away Ihe Claims Court Judgment. This is 



an exce 



Hem result The tax negotiation was the work of our tax group which 1 coordinated. As 



in other complex Federal litigation in which 1 have been involved, we relied upon specialists for 
many technical matters. In this litigation, tax attorneys Vlitchell Moettcl and Ernest Fleischer 
and CPA Randi Cohn, played key roles. In addition, 1 personally obtained the Temporary 
Restraining Order in the Federal Court in Oregon which protected ibis lawsuit from being moot, 
and I personally prepared and filed the motion to intervene which made our participation in the 
tax negotiation possible. During these past 7 years, 1 have had the sole responsibility as trustee 
of the Benj. Franklin Shareholders Litigation Fund and sole responsibility for many other matters 
previously discussed in connection with the management of the litigation, which made 
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shareholder participation possible, thereby contributing to the final successful result in this lax 
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negotiation, 

9, The Experience, Reputation, and Ability of the Attorney , 

^ 

Because most of my law practice for the past 53 years has been in the Pacific Northwest 
and I am not known to the judges of this District Court or to most of the professional staff of 
FDIC 1 attach as exhibits to this fee application true copies of the affidavits of a former Chief 
Judge of the United States District Court for the District of Oregon and a former Chief Justice of 
the Supreme Court of Oregon, These affidavits were obtained to support a fee petition in the as 
yet uncompleted Claims Court ease but are equally appropriate to be submitted to this Court in 
this related case. 

Here is a summary of my working life as an attorney. I graduated from Harvard College 
in 1948 magna cum laude, phi beta kappa, with an interruption for Army service in World War 
IL T then graduated from Harvard Law School in 1951. Much of my first year out of school was 
spent as an associate attorney in a well respected District of Columbia law firm, before returning 
to Oregon where I was admitted to practice in 1952, and in 1996 was also admitted to practice in 
the State of Washington. My 54 years of continuing practice have emphasized trials and appeals. 

■ 

1 have won arguments in the United States Supreme Court, the Ninth Circuit, Tenth Circuit, and 



the Supreme Courts of Oregon and Washington. For twelve years I was an adjunct professor of 



law at Lewis and Clark Law School in Portland, Oregon; have served as President of the I inked 
States District Court of Oregon Historical Society; and as a Circuit Court Judge pro tern in five 

Oregon counties (principal trial court) by appointment of the Chief Justice of the Oregon 

■ 
Supreme Court. 
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My complex litigation experience includes class actions such as representing 2000 
Case 1 :06-cv-01 1 20-EGS Document 1 3-6 Filed 02/02/2007 Page 1 4 of 25 

faculty women of the State of Oregon seeking equal pay, promotion, and tenure for women (that 
case continued for five years); a 5000 member class of travelers to Europe who were stranded 

■ 

when a non-scheduled airline failed, and representing a class of impoverished tenants of public 
housing in Portland, Oregon. 

I have represented the Oregon State Grange for decades, and have represented a Portland, 
Oregon daily newspaper with many employees, two colleges, plaintiffs in complex personal 
injury cast*. Hicklc v. Whitney Farms, et al„ 148 Wn.2d 91 1, 64 R3d 1244 (2003), and labor 
unions. My civil rights experience includes major lest cases for the NAACP, the Japanese- 
American Citizens League and Spanish speaking migrant farm workers. 

My legal work in the Benj. Franklin litigation, as well as in many other complex matters, 
has been well recognized in the Pacific Northwest. 

10. The Undesi nihility of the Case . 

The Benj Franklin Claims Court litigation started as a "long shot" case involving 
difficult United States Supreme Court precedents. At the time 1 took the original case 15 years 
ago, there was no assurance how long the litigation would take or even whether the clients could 
raise the necessary funds to keep the liiigation goiny. I have had personal responsibility for the 
fees of experts and other expenses of litigation. My compensation has depended upon raising 
money for the Benj, Franklin shareholders litigation fund of which I am sole trustee. For much 
of the past year there has been no compensation available for any work, including the tax 
litigation. In connection with this lodestar factor my situation has been unique, 

1 1 . ThcNaturc and Length of the Professional Relationship with the Clients . 
My professional relationship with the clients has continued for 1 5 -years. 
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12, The Fairness of Seeking Contemporary Hourly Rales . 

Case 1 :06-cv-01 1 20-EGS Document 1 3-6 Filed 02/02/2007 Page 1 5 of 25 

In Missouri v. Jenkins- 491 U.S. 274 (1989), the Supreme Court determined that the 

reasonable hourly rate for a fee to be awarded under 42 U.S. C. 1 988 must account for the delay 

■ 

in payment and inflation The court in Missouri explained that "our cases have repeatedly 
stressed that attorney's fees awarded under this statute arc to be based on market rates for the 
services rendered . . . Clearly, compensation received several years after the services were 
rendered — as it frequently is in complex civil rights litigation — is not equivalent to the same 
dollar amount received reasonably promptly as the legal services are performed, as would 
normally be the ease with private billings/' Id. at 284. The Supreme Court therefore held that an 
adjustment in ihe reasonable rate for the delay in payment, "whether by the application of the 
current rather than historic hourly rates or otherwise," was within contemplation of the statute. 
Id. This is precedent for the use of current fair market rates. The delay must be significant, 
however, such as the 15 years that i have been working on the entire Bcnj. franklin litigation or 
the 8 -year span over which I have worked on the tax matter. During much of the past year, I, 

■ 

and my co-counsel Spriggs & Hoi lings worth, have not even always received the token fee 

payments previously discussed. This is an additional delay in payment 

■' 

Here, the attorney fee award significantly is not under the United States Civil Rights Act 
to be paid by the opposing party (the Government) but rather out of the common fund (the 
balance in the Receivership) which was preserved by attorney effort, 

1 3 . The Contingent Nature of this Work . 

As discussed above, my best evidence of a reasonable rate is £525 per hour. The $ 1 25 
per hour already received or promised (some has not yet been received) should be deducted to 
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the extent received, netting approximately $400 per hour as a reasonable net base rate for this 
Case 1 :06-cv-01 1 20-EGS Document 1 3-6 Filed 02/02/2007 Page 1 6 of 25 
case for my work. 



Neither J, nor any other experienced, skillful attorney, can accept contingent cases if the 

■ 

best compensation that can be received is the rate that would have been received if the case was 
not contingent. Courts have traditionally allowed a multiplier for successful, complex contingent 
cases, understanding that often a contingent attorney feci is the only way that justice can be 
achieved. This is a case in which a substantial additional contingent fee is justified, I should 
receive no less than the same contingent fee percentage awarded to the other atuirneys. Payment 
for the contingent risk is totally different from payment for delay in receiving payment and 
inflation discussed in the previous section. 
E- Summary of Fees and Expenses , 

The total of the fees and expenses sought by all of the attorneys in this case, are only a 
liny fraction of an alternative straight contingent fee percentage of the at least $42 million saved 
for the shareholders, plus an as yet undetermined amount of future tax savings because of the 
favorable allocation of most of the payment to interest. The alternative contingent fee 
percentage method is discussed and approved by the District of Columbia Circuit Court of 
Appeals in Swedish Hospital Corp ., supra where 20 percent of the gain was upheld as 
reasonable, 1 seek only a tiny fraction of that amount. The Declarations of my clients supporting 
my petition arc attached as exhibits. 

Attached to this Declaration are copies of my actual billing statements to my clients, plus 
a summary of work done on tax matters in 1998 and 1 999. 1 have carefully reviewed ihese 
billing statements and excluded work on the Claims Court ease not related to tax matters, 
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reviewed by me. 1 have always tried to be prudent with the funds entrusted to me. My billings 
are by one tenth of an hour, which fairly represents the proper fee for short telephone calls. On 
my frequent trips to and from Washington, D.C 5 working on this tax litigation, I always travel 
economy class, seek inexpensive flights, and stay at economical hotels. If 1 can schedule work 
for other clients on these trips^ the expenses are divided among my various clients. 

I retained two consultants in connection with this ease, Ernest M. Kleiseher, Esq., is a 
prominent tax attorney in the Kansas City, Missouri law firm Black well, Sanders, Pepper, Martin 
LLP and is listed in h The Best Lawyers in America, 11 He participated in the conferences with the 
Department of Justice and I-'DIC and helped make policy judgments. He also prepared legal 
memoranda in this case. Mr. Fleischer has devoted an estimated 240 hours to this case and a 
reasonable rale for his services would be $93,600, plus S2.2G0 in expenses* for a total of 

$95,800. 

I also retained William H. Schicffer and Randi Cohn of the Wilmington, Delaware CPA 
firm of the Siegfried Group, LLP, who prepared accounting analyses, Ms, Cohn participated in 
most of the Department of Ju^tke-FUJC discussions. They devoted 1 1 3. 80 hours to this case 
and reasonable rates would be $275 per hour and $200 per hour, for a total of £2! ,803.93. 

Sarah Drescher, Esq., a former law clerk forjudges in Portland, Oregon did 10 hours of 
legal research at a reasonable rate of $150 per hour, for a total of Si ,500. 

Jerry Young, CPA, has spent 7.4 hours to date on the application of the Hew}, Franklin 
Shareholders Litigation Fund for reimbursements to the Fund from the balance in the 
Receivership after payment of taxes, and more hours are anticipated. A reasonable rate for his 
lime is $1 30 per hour, plus $193 for the time of his accounting assistants, for a total of $ 1 5,680. 



DECLARATION OF DON S. WILLNER IN 
SUPPORT OF ATTORNEY FEE PETITION 
Page 15 of 16 



DON S. WILU^Efc & ASSOCIATES, PC 

630 StinnyiLrte Road 

Trout take. WA 9S650 

TcV (509) 3^-2000 f Fax. 150^ 395-2939 



The statements of Mr. Fleischer, Ms. Cohn and Mr Young are attached and I have included no 

Case 1 :06-cv-01 1 20-EGS Document 1 3-6 Rled 02/02/2007 Page 1 8 of 25 

contingent multiplier relative to their fees and expenses. 

Kathleen Kelley, paralegal and contract bookkeeper for my law firm worked 1 6 hours on 

* 

the preparation of the attachment to my application. Clerical work is excluded. A reasonable 
rate for her lime would be £75 per hour, for a total of $1*200* 

The total to date of the work of Ernest M. Fleischer, William H. Schiefter, Raiidi Cohn, 
Sarah Drescher, Jerry Young, and Kathleen Kelley is 5135,983.93. The work of my skilled co- 
counsel, Rosemary Stewart and Jerry Stouck of the firm of Spriggs and Hoi lings worth and their 
staff, is submitted separately. 

DATED ibis 3 1 > l day of August, 2005, 

DON S, WILLNER & ASSOCIATES, PC 




Don S. Willner, OSB# 521 14, WSBAfl 25652 

630 Sunny side Road 

Trout Lake, WA 98650 

Tel: (509)395-2000 

Fax; (509)395-2939 

Email: dons w i 1 1 nertiifcao 1 ,c om 
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Invoice submitted to: 
Ben]. Franklin Plaintiffs 



August 10, 2005 

In Reference To; Benj. Franklin Savings & Loan 90-W-6054 



Tax Case 



Invoice #10242 



Professional SeiMces 



Hours Amount 



DSW 



7/1/05 DSW Gail with Rosemary Stewart regarding taxes, 

7/12/05 DSW Calls with Rosemary Stewart, review Aboussie letter, sand to clients. 

i 
DSW Review Rosemary Stewarts edit for letter to Gill, call Jennifer Painter: 
DSW Regarding fee application, 
DSW Leave return message for Julie Tripp. 

SUBTOTAL 

DW 



o.zo 


25, Q0 


0.40 


50.00 




12.50 


0.30 


37.50 


0.10 


1250 


0.10 


12.50 



7/V05 DW 

7/3/05 DW 
DW 
DW 

DW 
DW 

7/4/05 DW 
DW 

7/5/05 DW 
DW 
DW 
DW 

DW 



Reuew and edit application, fax to Jennifer Painter 

Reuew Baker proposed websrte 

Two letters lo Rosemary Stewart, 

Letter to Gary Hindea. 

Letter to Aboussle, 

Editing fee application 

Editing of attorney fee application. 

Website, memo to Mcintyre. 

Letter to Don McJntyre regarding Mike TTiome. 

Trying to locate Ernie Fleischer. 

Setting up conference call. 

Confer&n fce c aH wit h clients. 

E-mail from Rosemary Stewart: calls with Wlcintyre: attempts to reach 

Rosemary Stewart; call Swanson-FfitcJi; attempts to send e-mail to - 

Mclntyre; call Rosemary Stewart, 



>• 



1.20 



150.00 



1.10 


137 50 


0.10 


12.50 


0.40 


SO. 00 


a .40 


50.00 


a. 50 


62.50 


o.ao 


100. 00 


0.40 


50.00 


1.00 


125.00 


0.60 


75.00 


0.20 


25.00 


020 


25.00 


0.60 


75.00 


1.60 


200.00 
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7/6/05 



7/7/05 



7/a/os 



7/13/05 

7/14/05 



7/15/05 



7/16/05 
7/1B/D5 



7/19/05 



7/20/05 



DW 
DW 
DW 
DW 
QW 
DW 
DW 
DW 
DW 
DW 
DW 
DW 
DW 
DW 
DW 
DW 
DW 
DW 

DW 
DW 
DW 

n I 

DW 

DW 
DW 
DW 

DW 
DW 
DW 
DW 
DW 
DW 

DW 
DW 

DW 

DW 
DW 

DW 
DW 

DW 
DW 
DW 
DW 

DW 
DW 
DW 

DW 
DW 

DW 



Edil letter to Gary Hinder, website, GHI Letter, 

Calls with tax group. 

Message from Dale Weight. 

Call with Gill. 

Call with Hank. 

Calls with Rosemary Stewart. 

Editing letters and website 

Call Rosemary Stewart. 

Call clients. 

Call from shareholder. 

Review draft of website. 

Second draft of letter to Gil I 

Call with Dale Weight. 

Review e-mail from Buchanan; memo to Rosemary Stewart. 

Call Sarah regarding fee application research, 

Preparation of second draft Gill letter. 

Call with Rosemary Stewart's assistant regarding e-mail and faxes. 

Calls wilh Rosemary Stewart regarding draft of Gill letter, 

Preparation of second draft of Gill letter. 

Long message from Dale Weight. 

Call with Ed Sisson regarding reasonable fees. 



*.-. 



Rewew traraii utescinsr memo regarding attorney lees. 

Call with Sarah Drescher regarding research, 

Call Jeny Young. 

Review incoming e-mails. 

Call Kathy Kelley regarding time records. 

Regarding fee application. 

Long call with Mclnlyre. 

Call Randi Cohn regarding tax case. 

Call Tom Buchanan regarding tax case. 

Call Rosematy Stewart regarding tax case, 

Memo to Kathy Kelley 

Review attorney fee costs. 

Call with Aboussie, Gill, Rosemary Stewart, and Don Wi liner. 

Call wrth Glenn Gl ins man. 

Call Rosemary Stewart. 

Call Sarah Drescher regarding research. 

Call with Rosemary Stewart. 

Call with Jerry Young's office. 

Addition to attorney time computation, lax to Jennie Painter. 

Reuew law case. m4 

Worto on attorney fee application. 

Stouck and Stewart letter. 

Call with Emie Kirk 

Call Mclntyre. 

Reuew memo regarding interest. 

Call with Kirk Ffeischer. 

Calls with Rosemary Stewart. 
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Houra 


Amount 


0.50 


62.50 


0.50 


62.50 


0.10 


12.50 


0.50 


62.50 


0.50 


62.50 


0.80 


100.00 


0.10 


12.50 


0.20 


25.00 


0.40 


50.00 


0.20 


25.00 


0.10 


12.50 


0.60 


75.00 


0.20 


25.00 


0.50 


62,50 


0.10 


12 50 


0.40 


50.00 


0.10 


12 50 


0.40 


50.00 


0.40 


50.00 


D.10 


12.50 


0.20 


25.00 


l 


12.50 


0.20 


25.00 


0.20 


25.00 


0.10 


12.50 


0,50 


62.50 


0.10 


12.50 


0.50 


62.50 


0.40 


5000 


0.10 


12.50 


0.90 


112.50 


0.50 


62.50 


0.20 


25.00 


0.3O 


37.50 


0.60 


75,00 


0.40 


50.00 


0.40 


50.00 


0.10 


12.50 


0.20 


25.00 


0.70 


87.50 


0.50 


62.50 


0.30 


37.50 


1.80 


225.00 


0.10 


12.50 


0.30 


37.50 


0.20 


25.00 


0.20 


25.00 


30 


37 50 


0.40 


50.00 
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7/20/05 DW 
DW 
DW 
DW 
DW 

7/21/05 OW 

DW 
DW 



DW 
DW 

7/22/05 DW 
DW 
DW 
DW 
DW 

DW 

DW 

DW 
DW 

DW 

DW 

7/24/05 DW 

DW 

7/28^06 DW 

DW 

7/29/05 DW 



Edit memo on work rtot specifically referred to in time records. 

Fax time records to Portland. 

Regarding fee application, take to Jennie Painter. 

Calls with Fleischer's wife, assistant and Fleischer. 

Review Kathy Kel ley's tabulations. Calls with Kathy and Alison. 

Rewew second draft of interest payment memo and lea^e message far 

Rosemary Stewart. 

Letter \o Aboussie. 

Review Rosemary Stewart's memo; calls with Rosemary Stewart, Gill, 

Baker, and Green; attempt to reach Sherry; message to Jennifer Painter to 

set up conference call. 

Arranging conference call. 

Review records and phone call with Randi Cohn. 

Second conference call, cail to Gill. 

Review settlement letter from Gill attempt to reach Gill. 

Call with Mel Garbow. 

Assembling fee and expense data. 

Attempt to reach Mel Garbow. 

Attempted conference call regarding tax settlement, follow up calls and 

updates. 

Attempt to reach Sisson or assistant. 

Reading, re-editing fee application 

Call with Rosemary Stewart. 

Conference call. 

Review time attachments, long memo to Kathy Kelley. 

Letter to Rosemary Stewart regarding pending tax matters. 

Regarding fee petition. 

Memo regarding caJ Is with Rosemary Stewart. 

Research memo regarding Dresher 

Review e-mail from Glinsmann, Long response to Glinsmann, fa* to 

Jennifer Painter. 
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Houre 


Amount 


0.30 


37.50 


0.20 


25.00 


80 


100.00 


0.40 


50.00 


1.00 


125.00 


0.40 


50. DO 


1.00 


125.00 


1.20 

i 


150.00 


0.50 


62.50 


0.30 


37.50 


0.40 


50.00 


0.20 


25.00 


0.30 


37.50 


0.40 


50. QO 


0.10 


12.50 


0.50 


62.50 


0.10 


12.50 


0.40 


50.00 


0.30 


37.50 


0.40 


50.00 


1.00 


125.00 


0.70 


37.50 


0.60 


75.00 


0.20 


25.00 


0.20 


25.00 


1.50 


137.50 



SUBTOTAL; 



[ 



38.80 4,850.00] 



For professional semces rendered "Total Excluding Non-Tax Hours 40 °° $5,000.00 



Prewous balance 



$4,348.56 



7/26/05 Payment from account to Don 3, Willner & Assoc. 

Total payments and adjustments 



($6,500.00) 
($6,500,001 



Balance due 



$2,848.56 



Don S. Wfftner & Associates, PC 

1415 The ©ase^nC^Q^3Mi<l©e-EGS 
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Invoice submitted to; 
Ben j. Franktm Plaintiffs 



June 30, 2005 

In Reference To: Benj. Franklin Savings & Loan 90-W-6054 



Tax Case 



Invoice #10241 



Professional Services 



Hours Amount 



DSW 



6/1/05 DSW Call Date Weight regarding lax matter. 
DSW Three shareholder letters. 



DSW Call Rosemary Stewart regarding 

6/14/05 DSW Call Mr . IWdntyre regarding Gary Lander 

6/15/05 DSW Review tax billing records 

6/18/05 DSW Portion of flight regarding review of tax case matters. 

6/22/05 DSW Reports to Gneen and Mclntyre, 



tax matter 



SUBTOTAL: 
DW 



[ 
Subtotal Excluding Non-Tax Hours 



6/1 /OS D W Edit fairness hearing material. 
DW Long report to Mdntyre. 



6/2/05 DW 



DW 
DW 



Calls with Dale Weight 

Rev>ew new e-maifs. 

Wort on fairness hearing brief and caJIs with Rosemary 

Cat! Mdntyre 



DW Call Jennifer Painter regarding fairness hearing brret 

6/7/0 S DW Call Rosemary Stewart regarding tax case. 
DW Cakls with Date Weight 



■ ■■ 



0.20 


25.00 


0,30 


37.50 


&28 


15.00 


0.20 


25.00 


120 


150.00 


2.00 


250.00 


0.40 


50.00 


4.80 


600.00] 


*f.50 


5l#i3o 


0.50 


62.50 


0.40 


50.00 


0.30 


37,50 


0.20 


2500 


1.50 


187.50 


0.40 


50.00 


0.10 


12.50 


0.30 


37.50 


0.20 


25.00 
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6/8/05 DW 
OW 
DW 

6/9/05 DW 
DW 
DW 
DW 
DW 
DW 
DW 



6/1 0/05 

5/1 2/05 
6/13/05 



6/16/05 
6/17/05 

6/23/05 

6/24/05 

6/26/05 
6/27/05 



6/26/05 

6/20/05 
6/30/05 



DW 
DW 
DW 
DW 
DW 
DW 
DW 
DW 
DW 

DW 
DW 
DW 
DW 

DW 
DW 
OW 
DW 
DW 
DW 
DW 
DW 
DW 
DW 
DW 
DW 
DW 
OW 
DW 



Preparation of web site. 

Ca[[ with Rosemary Stewart regarding tax case. 
Call with Dale Weight. 

Call with Rosemary Stewart regarding tax case and claims court case. 
Call Mel nty re- 
Long memo to Rosemary Stewart regarding FDIC meeting. 
Call Rosemary Stewart regarding tax matter. 
Long message from Dale Weight. 

Review Mitch Moefel's suggestions regarding fairness hearing material. 
Regarding shareholder report, call Rosemary; review her edits, fax to 
Jennifer Painter. 

Call from bank regarding shareholder, 
Memo to Rosemary regarding fees and editing earlier memo. 
Regarding tax case records and memo to Kathy KeJIey. 
Call Rosemary regarding fairness hearing material. 
Confirming Washington DC hotel room and meal. 
Call Dale Weight regarding Senator Smith information. 
Attempt to reach Peter Baker. 
Call with Peter Baker regarding website. 
Regarding fee application, review time records. 
Call Kathy Kelley regarding time records. 
Organizing for DC trip. 
FDIC meeting in Washington DC. 

Conference with Rosemary Stewart, then to FDtC for conference with Gill 
regarding tax case. 

Prepare tor FDIC conference calls; conference call. 
Call with Rosemary Stewart regarding tax case. 
Phone call with Rosemary Stewart regarding tax case- 
Two shareholder letters. 
Call Mclntyre regarding Gary Hindes. 
Review FDtC claims process. 
Long memo to Rosemary Stewart regarding taxes. 
Edit client letter. 

Regarding attorney fee application tor tax claim. 
Edit letter to Rosemary Stewart. 
Attorney fee petition. 
Regarding fee application. 
Long call with Rosemary Stewart. 
Letter to Dale Weight regarding Senator Smith. 
Conference call with Peter Baker & Don Mclntyre. 
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Hours 


Amount 


1.20 


150.00 


0.20 


25.00 


0.20 


25.00 


0.30 


37 50 


0.10 


12.50 


0.50 


6250 


0.20 


25 00 


0.10 


12.50 


0.30 


37.50 


0.60 


75.00 


020 


25.00 


0.30 


37.50 


2,20 


275.00 


0.30 


37.50 


0.20 


25.00 


020 


25.00 


0.10 


12.50 


0,20 


25.00 


130 


162.50 


30 


37.50 


30 


37.50 


4.00 


500.00 


II 3.30 


412.50 


1.50 


187.50 


0.40 


50.00 


0.50 


62.50 


0.20 


25.00 


0.10 


12.50 


0.20 


2500 


1.20 


150.00 


0.30 


37.50 


1.40 


175.00 


0.20 


25 00 


0.60 


75.00 


0.70 


87.50 


0,70 


87 50 


0,20 


25.00 


1.60 


200.00 



SU8TOTAL: 



For professional services rendered 



[ 



Subtotal Excluding Non-Tax Hours 



Excluding Non-Tax Hours 



31.40 



36.20 
3 0*0 



3,925.00] 
$4,525,00 
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Additional Charges 



DSW 



Taxis. 
Air faire. 
6/17/05 Taxi. 

SUBTOTAL 
Total costs 



Amount 



6716/05 Washington DC trip. Visa card expenses. 190.04 



6.00 
235.42 

15.00 



[ 446.46] 



$446.46 



Totai amount of this bill $4.971 .46 

Total Excluding Non-Tax Houts W.3« A» 



Don S. Willner & Associates, PC 
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Invoice submitted to: 
Benj. Franklin Plaintiffs 



June 17,2005 

In Reference To: Benj. Franklin Savings & Loan 9Q-W-5054 



Invoice #10233 



Professional Services 



DSW 



Hours Amount 



5/17/05 DSW Fax to Rosemary Stewart, call with her assistant 
5/19/05 DSW Call Rosemary Stewart 

DSW Review memo from Arnold and Porter. 



SUBTOTAL 
DW 



Subtotal Excluding Non-Tax Hours 



E 



5/2/05 
5/3/05 

5/5/05 
5/6/05 

5/8/05 

5/9/05 

5/1 0/05 

5/1 3/05 



5/15/05 
5/20/05 



5/21/05 



DW Call Rosemary Stewart. 

DW Long message for Baker. 

DW Call from major shareholder Fred Fellows. 

DW Business portion of call with Baker. 

DW Call with Rosemary Stewart. 

DW Sorting new government brief. 

DW Editing fairness hearing brief, 

DW Call Rosemary Stewart 

DW Call Rosemary Stewart 

□W Conference with Rosemary Stewart regarding fairness heanng bnef. 

D W R e vi ew draft of faim ess h eanng m atenaJ . 

□W Call with Rosemary Stewart. 

DW Regarding airline tickets to BWi. 

DW CaJ I with sh areho Ider. 

DW Review of smarts. 





0.10 


12.50 




0.10 


12.50 




0.10 


12.50 


■ 


1.30 


162.50] 




a. 3d 


37.S& 




0.10 


12,50 




0,10 


12-50 




0.20 


25.00 




0.30 


37.50 




0.30 


37.50 




0.10 


12.50 




2.50 


312.50 




0.20 


25.00 




0.20 


25.00 




0.50 


62.50 




050 


62.50 




0,10 


12.50 


■ 


0.20 


25.00 




0.10 


12.50 




0.20 


25.00 



